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BILLS 
 
Bills - Comment 
 
The Committee has examined the following Bill and offers these comments on it. 
 
Evidence (Miscellaneous Provisions) Amendment Bill 2003 

 
This bill would amend the Evidence (Miscellaneous Provisions) Act 1991 to place in 
Part 4 of the Act all the law governing evidence in a sexual offence proceeding in 
ACT courts. 
 
Para 2(c)(i) – undue trespass on rights and liberties  
 
Many of the provisions of the Bill are simply copied over from existing law, and 
others are based on recommendations of the Model Criminal Code Officers 
Committee (MCCOC), in its report, Sexual Offences Against the Person.  
 
The Committee nevertheless considered it desirable to make an extensive comment 
on the Bill.  
 
At the outset, it needs to be said that every one of the topics addressed in this Bill has 
been the subject of extensive consideration by law reform bodies throughout 
Australian and the common law world.  In each case, the reform body has taken 
extensive evidence and produced an often lengthy report.  This is said to underline 
this Committee’s difficulty in a short compass in canvassing the rights issues thrown 
up by the provisions of the Bill. 
 
There is no doubt that in modern society, much controversy surrounds the question of 
how sexual offence trials should be conducted, and at the heart of the debates are 
rights issues. It is, however, far from easy to use reasoning from the existence of a 
right to an obvious conclusion about whether a particular law breaches that right or 
not. Moreover, in the area of criminal procedure, rights are in conflict. The 
Committee would be remiss if it did not draw attention to the rights arguments that 
arise out of this Bill. Some of them are much more acute than others. 
 
This commentary may also contribute to the coming debate about whether the 
Assembly should enact a Bill of Rights. Were the Territory to adopt a Bill of Rights, 
there is no doubt that claims of a breach of rights will very frequently be made in the 
context of a particular criminal trial. An English text-book, designed to make criminal 
lawyers aware of the range of rights issues that may arise, runs to 650 pages: B 
Emmerson and A Ashworth, Human Rights and Criminal Justice (2001). This Report 
illustrates the kinds of challenges that will be made to Territory laws. 
 
The 'right' most commonly in the picture in the area of criminal procedure is the right 
to a fair trial. At the outset, it should be noted that the New Zealand courts have the 
notion of a fair hearing has a bilateral nature; P Rishworth et al, The New Zealand 
Bill of Rights (2002) at 666. In R v Hines [1997] 3 NZLR 529 at 549 the Court of 
Appeal said: 
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Assessment of the values underlying the right by everyone charged with an 
offence must also recognise the public interest in the effective prosecution of 
criminal charges and the protection of the criminal process and witnesses and their 
families from intimidation and other matters affecting the adducing of their 
evidence. 

 
The same general view is taken in Australia. In R v Abusafiah (1991) 24 NSWLR 531 
at 536 Hunt CJ at CL intimated his view was that "the right to a fair trial … operat[es] 
in favour not only of the accused but also of the Crown which prosecutes on behalf of 
the whole community" (quoted with approval by Levine J (with whom Hodgson JA 
and Howie J agreed) in R v X, R v Y [2002] NSWCCA 40 [59]).  
 
This report now turns to the provisions of the Bill. 
 
The closed court provision 
 
Proposed new subsection 39(2) confers on the trial judge an unconfined discretion to 
order that that the court be closed to the public while all or part of the complainant’s 
evidence (including evidence given under cross-examination) is given. However, an 
order under this section does not stop a person nominated by the complainant from 
being in court when the evidence is given: subsection 39(3). 
 
The Explanatory Statement notes that this provision replicates existing section 76D of 
the Evidence Act 1971, and is based on a policy that it reflects "the desire of 
complainants to give evidence in closed court without members of the public being 
present". 
 
From a rights perspective, any provision allowing a judge to close a court to the 
public is arguably in breach of the principle that justice should be administered in the 
open. This principle is stated in Article 14 of the ICCPR (the International Covenant 
on Civil and Political Rights). 
 

Article 14 
 
1. All persons shall be equal before the courts and tribunals. In the determination 
of any criminal charge against him, or of his rights and obligations in a suit at law, 
everyone shall be entitled to a fair and public hearing by a competent, 
independent and impartial tribunal established by law. The Press and the public 
may be excluded from all or part of a trial for reasons of morals, public order 
(ordre public) or national security in a democratic society, or when the interest of 
the private lives of the parties so requires, or to the extent strictly necessary in the 
opinion of the court in special circumstances where publicity would prejudice the 
interests of justice; but any judgement rendered in a criminal case or in a suit at 
law shall be made public except where the interest of juvenile persons otherwise 
requires or the proceedings concern matrimonial disputes or the guardianship of 
children. (Emphasis added.) 

 
This parallels Article 6 of the European Convention on Human Rights. The case-law 
under the Convention is to the effect that the reason for the rule that a person is 
entitled to entitled to a public hearing is to protect her or him "against the 
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administration of justice in secret with no public scrutiny" and to maintain public 
confidence. Access by the press is regarded as of particular importance in securing 
these ends: B Emmerson and A Ashworth, Human Rights and Criminal Justice 
(2001) at 359.  
 
The principle is one of long-standing in the administration of justice in Australia and 
England. In Russell v Russell (1976) 134 CLR 495 at 520, Gibbs J said: 
 

It is the ordinary rule of the Supreme Court, as of the other courts of the nation, 
that their proceedings shall be conducted "publicly and in open view" (Scott v 
Scott [1913] AC 417). This rule has the virtue that the proceedings of every court 
are fully exposed to public and professional scrutiny and criticism, without which 
abuses may flourish undetected. Further, the public administration of justice tends 
to maintain confidence in the integrity and independence of the courts. The fact 
that courts of law are held openly and not in secret is an essential aspect of their 
character. It distinguishes their activities from those of administrative officials, for 
"publicity is the authentic hall-mark of judicial as distinct from administrative 
procedure" (McPherson v. McPherson [1936] AC 177). To require a court 
invariably to sit in closed court is to alter the nature of the court. Of course there 
are established exceptions to the general rule that judicial proceedings shall be 
conducted in public; and the category of such exceptions is not closed to the 
Parliament. The need to maintain secrecy or confidentiality, or the interests of 
privacy or delicacy, may in some cases be thought to render it desirable for a 
matter, or part of it, to be held in closed court. 

 
There is a full historical analysis by Kirby P in Raybos Australia Pty Ltd v Jones 
(1985) 2 NSWLR 47 at 50ff. Kirby P elaborated on the circumstances in which courts 
had closed their doors. 
 
It is clear that the common law admits certain exceptions to the general rule of 
publicity. … They include cases where a court is charged with the responsibility for a 
child invoked by the Queen as parens patriae; cases where the court is charged with 
the responsibility for the mentally ill; cases where trade secrets, secret documents or 
communications or secret processes are involved; cases where disclosure in a public 
trial would defeat the whole object of the action (as in blackmail cases or cases 
involving police informers); to keep order in court; in certain circumstances of 
national security and in the performance of administrative or other action that may 
properly be dealt with in Chambers: … . 
 
He referred to the power of the Supreme Court of NSW under paragraph 80(b) of the 
Supreme Court Act 1970 to conduct its business in the absence of the public "where 
the presence of the public will defeat the ends of justice", and added 

 
Even if this section does not exhaust the circumstances in which the court may 
conduct its business in camera and even if there is inherent power in the court to 
proceed with its business in the absence of the public, this will only be done if 
justice will otherwise be defeated: … . 

 
He referred to various legislative reforms that removed provisions in statutes that 
authorised the closing of a court, and commented: 
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These legislative developments and changes of court practice reflect an increased 
resolve on the part of the Parliament and the courts to defend the principle of the 
open administration of justice against the many, doubtless well meaning, efforts to 
erode the principle because of the suggested operation of competing claims of 
privacy, confidentiality, security, delicacy or administrative efficiency. 

 
These comments by Kirby P underline the significance that the courts have attached 
to the administration of justice in the open, and the importance they attach to the 
exercise of any power to close the court in terms of how that might effect a fair trial. 
Kirby P did not, however, address the question of what should happen in the conduct 
of a sexual offence prosecution. 
 
The Committee’s concluding comment 
 
There is no easy answer to the question whether the provisions of Division 4.3 
constitute an undue trespass on personal rights.  
 
The desire of a complainant to give evidence in secret is a relevant factor, but, as 
Kirby P's comments underline, this can only be one of a number of factors.  
 
One particular problem in this context is that the complainant may, in secret, give 
evidence which, if it had been made public, could lead to evidence probative of D's 
innocence being made known to the defendant. After a trial has ended, a convicted 
accused faces great difficulty in convincing an appeal court to order a retrial on the 
ground of new evidence; see R v Fleming (unreported, Court of Criminal Appeal of 
NSW, 26 May 1997) for a case in a relevant context. 
 
Many of these problems that may arise from closing a court could be accounted for 
by the trial judge when exercising the unconfined discretion to order that that the 
court be closed to the public. Any legal error in the exercise of this discretion could 
be a basis for a successful appeal. But a court may undertake the balancing exercise 
from a starting point presumption of closure. 
 
An alternative would be to permit the trial judge to exercise the power of closure on 
the basis of a general discretion.  
 
Moreover, there is a case to say that this power might be exercised in respect of the 
evidence of any witness. To take just one example, where, as commonly occurs, the 
case for the prosecution includes evidence from other persons who allege that they 
were sexually assaulted by the accused, and those assaults are not the subject of a 
charge, their desires would be entitled to just as much respect as that of the 
complainant of the assaults that are charged. Such other persons may not fall within 
the definition of "complainant" in subsection 41(1), although this depends on what 
the words "the subject of the proceeding" mean. Given that the courts read down 
closed court proceedings (see Raybos Australia Pty Ltd v Jones (1985) 2 NSWLR 47 
at 55), it may be that they will not be read so as to lead to the result that these other 
persons are within the definition of "complainant" in subsection 41(1). 
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The issue for the Legislative Assembly is whether the wording of proposed new 
subsection 43(2) in particular is such that it will constrain the trial judge to lean 
towards closure of the court, rather than to make a balancing exercise where there is 
no starting point presumption of closure. 
 
Division 4.3 - giving evidence from places other than courtrooms 
 
The critical provision is proposed new section 43: 
 

43 Complainant giving evidence from place other than courtroom 
 

(1) If the courtroom where the sexual offence proceeding is heard and another 
place are linked by an audiovisual link, the complainant’s evidence must 
be given by audiovisual link from the other place unless the court orders 
otherwise. 

 
(2) The court may make an order under subsection (1) only if satisfied that–– 

 
(a) the complainant prefers to give evidence in the courtroom; or 
 
(b) if the order is not made–– 

 
(i) the sexual offence proceeding may be unreasonably delayed; or 
 
(ii) there is a substantial risk that the court will not be able to ensure 

that the sexual offence proceeding is conducted fairly. 
 
Proposed new section 44 then provides for the kinds of orders that a trial judge may 
make "if the complainant is to give evidence from a place (the other place) other than 
the courtroom". Note should be taken of paragraph 44(2)(a), which provides that the 
court "may make any order it considers appropriate – (a) to ensure that the sexual 
offence proceeding is conducted fairly". Some of the orders that might be made by 
the trial judge under subsection 44(3), in relation to who might be with the 
complainant witness while outside the courtroom, could well raise questions about 
the fairness of the trial. 
 
These provisions apply to adult as well as the child complainants.  
 
These provisions raise a fair trial question, as is indicated by the body of case-law 
that has arisen under bills of rights in other jurisdictions; see generally, P Rishworth 
et al, The New Zealand Bill of Rights (2002) 697ff. 
 
By requiring that the trial judge be satisfied that there be a "substantial risk that the 
court will not be able to ensure that the sexual offence proceeding is conducted 
fairly" before he or she requires the evidence to be given in court, the proposal may 
impinge too far on the accused's right to a fair trial. (It may well be that a court would 
find that the accused bears some kind of onus to show that this would be the case. To 
do this, the accused might need to reveal to the prosecution the nature of the line of 
cross-examination to be adopted. This would impinge on the presumption of 
innocence.) 
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Section 25(f) of the New Zealand Bill of Rights provides that a person charged with a 
criminal offence has "The right to examine witnesses for the prosecution and to 
obtain the attendance and examination of witnesses for the defence on the same 
conditions as the prosecution". In this context, some judges have taken the view that 
the emphasis should be on the common law preference for face-to-face confrontation, 
so that the vulnerable witness provisions should be applied from the starting point 
that the displacement of the traditional mode of face-to-face confrontation is 
displaced only exceptionally. P Rishworth et al, at 698, argue that: 
 

s. 25(f) should create a presumption of face-to-face confrontation in the 
courtroom, such mode of testimony being most consistent with the accused's right 
to examine witnesses for the Crown. 

 
The authors quote from the United States Supreme Court decision in Coy v Iowa 
(1988) 108 S.Ct. 2798: 
 

[T]here is something deep in human nature that regards face-to-face confrontation 
between accused and accuser as "essential to a fair trial in a criminal prosecution." 
…  
 
The perception that confrontation is essential to fairness has persisted over the 
centuries because there is much truth to it. A witness may feel quite differently 
when he has to repeat his story looking at the man whom he will harm greatly by 
distorting or mistaking the facts. … 
 
That face-to-face presence may, unfortunately, upset the truthful rape victim or 
abused child; but by the same token it may confound and undo the false accuser, or 
reveal the child coached by a malevolent adult. It is a truism that constitutional 
protections have costs. 

 
The authors note that 
 

[m]odes of testifying designed to shield witnesses from the courtroom and/or the 
accused can impede the defence by: (1) blunting the effectiveness of cross-
examination; (2) arousing jury prejudices; (3) diminishing the pressure on 
witnesses to tell the truth; and (4) making more difficult the assessment of 
credibility by the trier of fact: above, at 700. 

 
They argue that 
 

[d]epartures from the presumption [of face-to-face confrontation] should generally 
require: (1) procedures designed to ensure the reliability of witness testimony 
(such as testimony on oath or its equivalent) and the observation of the witness's 
demeanour by the trier of fact; (2) an important public policy to be served (such as 
reducing the emotional trauma experienced by child complainants in sexual 
offence cases or protecting the safety of a witness); and (3) a fact-specific 
determination that the alternative mode of testimony is required to further public 
policy in a specific criminal case. 
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This last point is perhaps the most critical. Before any non-standard mode of 
testifying is employed, the judges should insist on concrete facts justifying the 
need for such measures in the particular circumstances of the proceeding and given 
the particular witness involved: above at 700-701. 

 
Some protection for an accused might be thought to lie in proposed new section 46. 
This requires the trial judge to "warn the jury to the effect that the jury should not 
draw any inference adverse to an accused person in the proceeding from the fact the 
evidence is given from a place other than the courtroom". 
 
On the other hand, it may be argued that whether such a direction is desirable in the 
interests of an accused should be left to the accused to determine. If this were done, 
then the trial judge could be obliged to advise the accused that he or she might seek a 
direction; compare section 132 of the Evidence Act 1995. 
 
The Committee’s concluding comment 
 
Were a Territory Bill of Rights to contain a provision such as section 25(f) of the New 
Zealand Bill of Rights, there would be a real issue as to whether the provisions in 
proposed new Division 4.4 would be valid. The Committee puts the matter in this 
way only to underline the point that there is a question about whether Division 4.4 is 
an undue trespass on personal rights. The Committee draws these issues to the 
attention of the Assembly. 
 
Division 4.4 - the rape shield provision 
 
Background 
 
Approaching these provisions from a rights perspective will be assisted by an 
understanding of the common law rules they displace, and of the reasons for that 
reform. It is also useful to appreciate how other Australian jurisdictions deal with this 
issue. For these purposes, these remarks from the judgment of McHugh, Gummow, 
and Hayne JJ in Bull v The Queen (2000) 201 CLR 443 are instructive: 
 

[42] To understand the purpose and effect of [the rape-shield provisions of 
Western Australian law] it is necessary to understand the state of the law before 
their enactment and the state of public opinion as to the state of the law before they 
were enacted.  
 
[43] At common law, a complainant in a rape trial could be cross-examined as to 
whether she was promiscuous. However, a complainant could not be cross-
examined about particular acts of intercourse with named men. Moreover, subject 
to three exceptions, evidence of particular acts of intercourse could not be adduced 
to rebut her denial that she was promiscuous. Those exceptions were:  
 
     (a)   evidence that the complainant had engaged in prostitution;  
 
     (b)   evidence of other acts of intercourse with the accused;  
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     (c) evidence of other sexual acts constituting part of the surrounding 
circumstances.  

 
[44] In addition, the common law permitted the accused to adduce extrinsic 
evidence of, cross-examine upon, and rebut denials in relation to, all the 
surrounding circumstances of the offence. Those circumstances included the 
sexual behaviour of the complainant.  
 
[45] The exception concerning prostitution was liberally interpreted and was not 
confined to acts of prostitution as ordinarily understood. In practice, it often 
exposed the complainant to cross-examination on her whole sexual life. In Krausz 
… , Stephenson LJ, giving the judgment of the English Court of Appeal, Criminal 
Division, went so far as to say:  
 
"Evidence which proves that a woman is in the habit of submitting her body to 
different men without discrimination, whether for pay or not, would seem to be 
admissible."  
 
[46] Evidence concerning the complainant's sexual behaviour which was 
admissible at common law was regarded as relevant to whether the complainant 
had consented to the act or conduct the subject of the charge. Common law courts 
regarded this evidence as relevant for that purpose because they accepted that lack 
of sexual morality or "lightness of character" made it more probable than not that 
the complainant had consented to the sexual act or conduct concerned. The 
common law courts also considered the evidence to be relevant in determining 
whether the complainant's denial of consent was worthy of belief.  
 
[47] By the third quarter of the twentieth century the attitudes reflected in the 
common law rules had become discredited. By then, evidence and in particular 
cross-examination of the complainant concerning his or her reputation and prior 
sexual activity were widely seen as an harassment of the complainant and an 
inquiry into his or her private affairs that was not relevant to the purpose of 
determining whether the prosecution had proved the guilt of the accused beyond 
reasonable doubt. It was also widely thought that many women who had been 
sexually assaulted were not prepared to report the assault because of the 
humiliation and harassment to which they believed they would be subjected to in 
cross-examination if a prosecution ensued. 

 
Their Honours quoted what was said by the Premier of New South Wales in the 
Second Reading Speech of the Crimes (Sexual Assault) Amendment Bill 1981 
(NSW): "At the present time many victims believe that the humiliation they would 
face as a witness in court outweighs all other considerations. I have every confidence 
that this provision will play a significant part in encouraging victims to report 
offences, and ensure that such victims will be treated justly and humanely by the 
judicial system." New South Wales; Legislative Assembly; Parliamentary Debates 
(Hansard); 18 March 1981, p 4761.  
 
The provisions of Division 4.4 
 
Their Honours went on to note that 
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[54] All Australian jurisdictions except the Northern Territory have provisions 
which on their face make evidence relating to the sexual reputation of a 
complainant inadmissible. They contain no exceptions. … As the Model Criminal 
Code Officers Committee of the Standing Committee of Attorneys-General (the 
Committee) pointed out, the justification for making evidence of sexual reputation 
completely inadmissible is that:  
 

"evidence of reputation, even if relevant and therefore admissible, is too far 
removed from evidence of actual events or circumstances for its admission to 
be justified in any circumstances." 

 
In terms of the Bill under consideration here, this rule is found in proposed new 
section 50: 
 

50 Immunity of sexual reputation 
 
Evidence of the complainant’s sexual reputation is not admissible. 

 
Their Honours continued:  
 

[55] On the other hand, Australian jurisdictions have adopted divergent 
approaches in relation to evidence of what is variously described as the "sexual 
activities", "sexual experience" or "sexual experiences" of the complainant. In 
New South Wales, the admissibility of such evidence depends on whether it falls 
within specific statutory exceptions. In the other jurisdictions, the evidence is 
inadmissible unless the leave of the judge is obtained. Admissibility in those 
jurisdictions is a matter for the trial judge's discretion, although the exercise of the 
discretion is subject to various conditions laid down by the legislation. Moreover, 
as the Committee pointed out, a further distinction may be drawn within the 
"discretionary models". In Victoria, Western Australia, the Northern Territory and 
Tasmania, the sexual experience provisions apply (expressly or by implication) to 
prior sexual experience between the complainant and the accused. In the remaining 
jurisdictions, the sexual experience or conduct provisions do not apply to "recent" 
sexual activity between the complainant and the accused.  

 
In terms of the Bill under consideration here, proposed new subsection 51(1) begins 
with the rule that  
 

51(1) Evidence of the sexual activities of the complainant is not admissible in a 
sexual offence proceeding without leave of the court dealing with the proceeding. 

 
It then qualifies that rule by providing in subsection 51(2): 
 

51(2) Subsection (1) does not apply to evidence of the specific sexual activities of 
the complainant with an accused person in the sexual offence proceeding. 
 

(What the word "specific" adds is not clear.) 
 
Section 53 then regulates the granting of leave under subsection 51(1). 
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53 Decision to give leave under s 51 
 

(1) The court must not give leave under section 51 (General immunity of 
evidence of complainant’s sexual activities) unless satisfied that the 
evidence has substantial relevance to the facts in issue or is a proper 
matter for cross-examination about credit. 

 
(2) Evidence that relates to, or tends to establish, the fact that the complainant 

was accustomed to engage in sexual activities is not to be regarded–– 
 

(a) as having a substantial relevance to the facts in issue because of any 
inference it may raise about general disposition; or 

 
(b) as being a proper matter for cross-examination about credit in the 

absence of special circumstances that would be likely materially to 
impair confidence in the reliability of the complainant’s evidence. 

 
(3) If the court gives leave under section 51, it must give written reasons for 

its decision. 
 
Particular rights issues 
 
There are some problems in subsection 53(1).  
 
• Which party would bear the onus of satisfying the trial judge? If it is the accused, 

then this raises the rights objection that it shifts an onus or proof on to an accused, 
and is thus inconsistent with the presumption of innocence. 

 
• What does "substantial relevance" mean? A piece of evidence is relevant to proof 

of a fact in issue if, assuming that the jury would accept its veracity, its existence 
could rationally assist the jury to find that some other fact (the fact in issue) exists 
or not. Thus, "substantial relevance" most obviously means that the evidence has 
substantial probative value towards the proof of the fact in issue that it is relevant 
to prove. In an analogous context under the Evidence Act 1995, the courts have 
held that substantial probative value sets a higher standard of admissibility that 
significant probative value: R v Lockyer (1996) 97 A Crim R 457 at 459.  

 
If the test of "substantial relevance" is applied according to what it appears to mean, 
the result would be that an accused could be precluded from adducing evidence that 
was significantly probative of his innocence. On this basis, it may be arguable that he 
was denied a fair trial. Quoted below is the statement of Rich J in McGuinness v 
Attorney-General (Vic) (1940) 63 CLR 73 at 87): "… The paramount principle of 
public policy is that truth should always be accessible to the established courts of the 
country." Where it is an accused who cannot adduce evidence probative of innocence, 
it may be argued that the presumption of innocence is breached. 
 
The courts might read down the notion of "substantial relevance". In Bull v The 
Queen (2000) 201 CLR 443, McHugh, Gummow, and Hayne JJ said that 
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[88] In resolving the ambiguities inherent in legislation, it is legitimate to take into 
account the presumption that the legislature did not intend to "sterilise the trial 
judge's ability to secure a fair trial" [Longman v The Queen (1989) 168 CLR 79 at 
86]. This is especially so in this case. In the Second Reading Speech, Mrs Beggs, 
on behalf of the Premier, declared that: "The accused person's legitimate rights 
will continue to be protected."  

 
Kirby J made the same point: 
 

[133] There are three fundamental difficulties presented by [the rape-shield 
provisions] of the Act. First, the sections are enacted to operate in the context of a 
criminal trial as it is conventionally conducted in Australia. Their obvious 
purposes are to prevent reasoning from stereotypes and unjust or irrelevant 
humiliation of complainants. Courts must give effect to such purposes. The 
language of the sections and the context of their intended operation make it clear 
that they were not enacted to deprive an accused person of the right to adduce 
evidence which is specifically relevant to (perhaps even vital for) an issue proper 
to the trial. Thus, facts specifically relevant to a complainant's consent to the 
particular sexual act charged on the particular occasion must obviously be capable 
of being proved. Lack of consent is commonly an element in a sexual offence. To 
deprive the accused of the chance to test the prosecution evidence or to call 
evidence to rebut this ingredient of consent could, in a particular case, depart in a 
fundamental respect from the accused's right to a fair trial. That cannot have been 
the purpose of Parliament in enacting the sections. Another construction must 
therefore be found.  

 
The question for the Assembly is whether it should enact a provision that could be 
applied so as "to deprive the accused of the chance to test the prosecution evidence or 
to call evidence".  
 
• On the other hand, subsection 53(1) may well be, anomalously, very generous to 

the accused in respect of evidence he may wish to cross-examine on (and then 
perhaps prove) to undermine the credibility of the credibility. In this context, 
evidence relevant to credibility means evidence that would tend to show that the 
complainant is not worthy of belief. Under subsection 53(1), all that the trial 
judge needs to do is assess whether the evidence is "a proper matter for cross-
examination about credit". This would probably add nothing to the existing law. It 
is not permissible under section 103 of the Evidence Act to cross-examine any 
witness to elicit evidence relevant to their credibility unless that evidence would 
have substantial probative value. The word "proper" suggests only that the 
evidence sought to be elicited is indeed relevant to credibility in any respect, 
however slight. Where on a sexual offence trial this test in subsection 53(1) 
applies, the stricter requirement in section 103 may be displaced. The odd result 
might well be that, as a result of these special provisions in sections 51 and 53, it 
will be easier for the accused to cross-examine the complainant as to her 
credibility in sexual offence trials than it would be if these provisions were not 
enacted. 

 
But paragraph 53(2)(b) adds an additional test in relation to credibility evidence, 
although only where that evidence can be classified as evidence that "the complainant 
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was accustomed to engage in sexual activities". In respect of such evidence, (and 
noting that this test does not affect other kinds of evidence relevant to the 
complainant's lack of credibility), the evidence must reveal "special circumstances 
that would be likely materially to impair confidence in the reliability of the 
complainant’s evidence". This too may well be a test of less strictness than the 
existing test of substantial probative value in section 103 of the Evidence Act. Again, 
an odd result may follow. 
 
• This question is whether an accused’s right to a fair trial is compromised by 

proposed new paragraph 53(2)(a), which provides that a particular class of 
evidence is not admissible at all. This is evidence that "the complainant was 
accustomed to engage in sexual activities", where its relevance lies in "any 
inference it may raise about general disposition". It is not said who it is should 
have this disposition. This exclusion will have a broader operation if it includes a 
disposition on the part of the accused (such as disposition to believe that the 
complainant would consent to sexual behaviour with the accused). 

 
It is axiomatic that evidence of this kind will not be admissible at all unless it is 
relevant to proof of a fact in issue on the trial: sections 55 and 56 of the Evidence Act. 
Of course, where the accused seeks to adduce the evidence, he will do so because he 
thinks that it can be used to persuade the jury to conclude that it has a reasonable 
doubt whether the accused is guilty. In simpler although less accurate terms, the 
accused will be seeking to adduce evidence that is relevant to showing his innocence. 
Paragraph 53(2)(a) has no effect unless the evidence is relevant for that purpose. Its 
effect, however, would be to prevent the evidence being adduced. The trial judge has 
no discretion to admit it. 
 
It is more arguable (than is the case with subsection 53(1) standing alone - see above) 
that this exclusion is a denial of a fair trial and a breach of the presumption of 
innocence. 
 
Broader rights issues 
 
Some judges think the rape-shield laws are unnecessary and unduly complicate the 
law. In R v Gun (1977) 17 SASR 165 at 193, Wells J saw the source of the difficulty 
in applying these provisions lying in the fact that the drafters were trying "to 
reconcile two irreconcilables; they were being asked to draft provisions that would 
confer on a judge presiding over a criminal trial, whose structure and features had 
become established over centuries, a power to protect some witnesses against a 
specified form of challenge where, however, the exercise of the proposed power 
would inevitably derogate from the protection ordinarily vouchsafed to an accused 
person according to principles and precepts that have done much to give that same 
trial the character and safety that today it possesses".  
 
Wells J went on to say that a trial judge had an ample power to protect a complainant 
against insulting and unwarranted questions. Under the Evidence Act 1995 (Cth), 
which applies in the Territory, the relevant provision is section 41: 
 

Improper questions 
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41(1) The court may disallow a question put to a witness in cross-examination, or 
inform the witness that it need not be answered, if the question is: 
 

(a)   misleading; or  
 
(b)   unduly annoying, harassing, intimidating, offensive, oppressive or 

repetitive.  
 
On the other hand, Zelling J, in the same case, said that the trial judges had simply 
not exercisd this power: 1977) 17 SASR 165 at 174. 
 
It is the case, however, that nearly all judges would accept that some further 
restriction, beyond s 41, is necessary is sexual offence cases. In countries where there 
is a Bill of Rights that contains a fair trial provision, it is also clear that the extent of 
the prohibition on the ability of the defence to elicit evidence about the sexual history 
of the complainant may be such that it violates the fair trial guarantee: as to Canada, 
see R v Seaboyer [1991] 2 SCR 577, and as to England, see R v A [2001] UKHL 25. 
 
What is involved in a balancing of competing rights in this context was indicated by 
McLachlin J in R v Seaboyer [1991] 2 SCR 577. His Honour pointed to section 7 of 
the Canadian Charter of Rights and Freedoms: 
 

7. Everyone has the right to life, liberty and security of the person and the right not 
to be deprived thereof except in accordance with the principles of fundamental 
justice; 

 
And to paragraph 11(d): 
 

11. Any person charged with an offence has the right 
 
…   
(d)  to be presumed innocent until proven guilty according to law in a fair and 
public hearing by an independent and impartial tribunal; … . 

 
McLachlin J then said: 
 

The real issue under s. 7 is whether the potential for deprivation of liberty flowing 
from [rape-shield provisions] takes place in a manner that conforms to the 
principles of fundamental justice. The principles of fundamental justice are the 
fundamental tenets upon which our legal system is based. We find them in the 
legal principles which have historically been reflected in the law of this and other 
similar states: …. The sections which follow s. 7, like the right to a fair trial 
enshrined in s. 11(d), reflect particular principles of fundamental justice: …. Thus 
the discussion of s. 7 and s. 11(d) is inextricably intertwined. 
 
 The principles of fundamental justice reflect a spectrum of interests, from the 
rights of the accused to broader societal concerns. Section 7 must be construed 
having regard to those interests and "against the applicable principles and policies 
that have animated legislative and judicial practice in the field" …. The ultimate 
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question is whether the legislation, viewed in a purposive way, conforms to the 
fundamental precepts which underlie our system of justice. 
 
 One way of putting this question is to ask whether the challenged legislation 
infringes the Charter guarantee in purpose or effect: …. Purpose, on this test, must 
be defined generously in terms of the ultimate aim of the legislation. Effect refers 
to the actual consequences of the legislation. Where the Charter guarantee relates 
to individual rights, as does s. 7, the inquiry as to effect will necessarily concern 
not only the overall effect of the measure as it operates in the justice system, but 
will extend to consideration of its impact on the individuals whose rights the 
Charter protects, typically the person charged with an offence. 
 
 A final point must be made on the ambit of s. 7 of the Charter. It has been 
suggested that s. 7 should be viewed as concerned with the interest of 
complainants as a class to security of person and to equal benefit of the law as 
guaranteed by ss. 15 and 28 of the Charter: …. Such an approach is consistent with 
the view that s. 7 reflects a variety of societal and individual interests. However, 
all proponents in this case concede that a measure which denies the accused the 
right to present a full and fair defence would violate s. 7 in any event. 

 
Section 15 provides: 
 

(1) Every individual is equal before and under the law and has the right to the 
equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, colour, 
religion, sex, age or mental or physical disability. 
 
(2) Subsection (1) does not preclude any law, program or activity that has as its 
object the amelioration of conditions of disadvantaged individuals or groups 
including those that are disadvantaged because of race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability.  

 
Section 28 provides: 
 

28. Notwithstanding anything in this Charter, the rights and freedoms referred to in 
it are guaranteed equally to male and female persons. 

 
The Committee’s concluding comment 
 
The judgments in R v Seaboyer illustrate the breadth and complexity of the rights 
arguments that can be marshalled for and against a rape-shield law. The Committee 
does not propose to review them. The provisions in proposed new Division 4.4 are 
replicated from the existing law of the Territory, and while this does not immunise 
the provisions of the Bill from comment, the Committee would hesitate to make 
adverse comment in the absence of evidence that the existing law was producing an 
injustice. Moreover, the provisions of Division 4.4 are very different from those 
provisions that were found to be incompatible with rights projections in R v Seaboyer 
[1991] 2 SCR 577 and R v A [2001] UKHL 25. 
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The Committee has noted that there are some specific concerns about the wording of 
sections 51 and 53. 
 
 
Division 4.5 - Protection of counselling communications 
 
These provisions make a radical change to the law and raise the issue whether their 
operation could deny a fair trial to both the accused, and, perhaps less often, to the 
prosecution. The general nature of the provisions is described in the Explanatory 
Statement (some parts of which are omitted here): 
 

New division 4.5 introduces immunity for counselling notes made for, to or on 
behalf of a sexual offence victim.  It provides a framework for an ACT court to 
apply when a party seeks a sexual offence victim’s counselling notes be disclosed 
for a proceeding.  This division does not cover an accused person’s counselling 
notes.   
 
The scope of the immunity is set out in sections 54 and 55.  Generally, the 
immunity is a protected confidence.  A protected confidence is a counselling 
communication made by, to, or about a sexual offence victim.  A counselling 
communication remains a protected confidence even if it was not made in relation 
to a sexual offence or made before the happening or alleged happening of a sexual 
offence.   
 
… 
 
It will not generally be possible for the court to have enough information about the 
case presented at preliminary criminal proceedings to determine whether to 
maintain the immunity so new section 57 provides for an absolute immunity.  A 
protected confidence is not to be disclosed in proceedings for the committal of a 
person for trial or proceedings relating to bail (preliminary criminal proceeding).  
A person cannot be required to produce protected confidence evidence nor can that 
evidence be adduced or admitted.  This means a subpoena or similar process 
cannot be ordered and counsel may not seek to disclose protected confidence 
evidence into the preliminary criminal proceeding.  
 
New section 58 provides that a court dealing with the proceeding may give leave, 
in accordance with this division, for a protected confidence to be disclosed in a 
trial, sentencing proceeding, appeal or review (criminal proceeding). … 
 
New section 59 sets out the mechanism for applying for leave to disclose protected 
confidence evidence.  A ‘threshold test’ must be met before the court is entitled to 
examine the contents of the protected confidence (new section 60).  An application 
must identify a legitimate forensic purpose and must satisfy the court that there is 
an arguable case that disclosure would materially assist the accused’s defence. 
Counsel should identify expressly and with precision the legitimate forensic 
purpose for which he or she is seeking access to the documents.  It is insufficient 
for an applicant to say merely that it may assist their case. 
 



16 

  
 

Scrutiny Report No 36 - August 2003 
  

Once the threshold test is satisfied, new section 61 provides that the court is to 
conduct a preliminary examination.  The preliminary examination is an inspection 
of the protected confidence by the court.  The preliminary examination is to be 
conducted in the absence of the public, the jury and the parties and their legal 
representatives.  The court may allow the parties and their legal representatives to 
be present, but the preference should be for the preliminary examination to be 
conducted in their absence.  
 
… 
 
The decision to disclose is to be made on the basis of a public interest test (new 
section 62).  It is for the court to weigh a set of factors relevant to the question of 
whether the public interest in ensuring a fair trial to the accused outweighs the 
public interest in preserving the confidentiality of the protected confidence.  The 
seven factors to be weighed range from the ability of the accused to make a full 
defence; ensuring that victims of sexual offences are not dissuaded from seeking 
counselling; the probative value of the evidence; the potential effect on the 
proceeding of the disclosure and the reasonable expectation of privacy and 
confidentiality arising from the counselling relationship.  Though the list of factors 
is comprehensive, the court is not limited in whatever else might be relevant in 
judging whether the public interest requires disclosure.  Restrictions may be 
placed on the leave.  
 
… 
 
New section 64 makes clear that a waiver or purported waiver by the victim or 
anyone else will not remove the immunity.  It is unnecessary for a person who had 
made a protected confidence to consent or object.  However, one factor the court is 
asked to take into account in the balancing exercise at section 62 is whether the 
person who made the protected confidence consents or objects to disclosure of the 
protected confidence evidence.   
 
New sections 65, 66 and 67 make clear that no immunity exists in certain 
circumstances.  There is no immunity for medical information obtained by a 
medical practitioner during a physical examination of a sexual offence victim.  
This will allow medical practitioners to testify about their observations, records 
and conversation during and relating to the examination.   
 
The immunity does not apply to prevent persons responsible for the investigation 
or prosecution of the alleged sexual offence from producing or disclosing a 
communication in the nature of a protected confidence.  If first disclosure is made 
to a counsellor and then subsequently made to the police, the police may disclose 
their knowledge that a counsellor was seen to the court.  Division 4.5 then applies 
if counsel then seeks to have what was said to the counsellor disclosed in the trial.  
 
The immunity may be removed where it appears, on reasonable grounds, that a 
communication or document was made in the furtherance of an offence, fraud or a 
similar act.  Though most protected confidence evidence will be genuine, the risk 
exists that a conspiracy could arise between a counsellor and a complainant, 
together or individually, to put on record false evidence.  
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The rights issue: the exclusion of evidence relevant to both proof of the commission of 
an offence, and to proof of facts that tend to show innocence 
 
A fair trial issue will arise because statements made by a complainant to a counsellor 
have such a potentially great significance on a trial. The evidence of such a statement 
is often of great probative value - that is, it has value as evidence relevant to the proof 
of facts in issue on the trial, and/or as evidence relevant to the credibility of the 
complainant as a witness on the trial. As such, it is admissible (sections 55 and 56 of 
the Evidence Act 1995), and as such, the starting point is that it should be admitted.  
 
The policies underlying Part 3.10 of the Evidence Act 1995, which state certain 
privileges and immunities in relation to certain kinds of evidence, were stated by 
Spigelman CJ in R v Young (1999) 46 NSWLR 681 at 696-697: 
 

[75] The starting point is that the search for the truth requires all oral and 
documentary information, which is directly or indirectly relevant or material, to be 
available. As Rich J has put it in McGuinness v Attorney-General (Vic) (1940) 63 
CLR 73 at 87): 
 

"… The paramount principle of public policy is that truth should always be 
accessible to the established courts of the country." 

 
[697] [76] However, in recognition of the fact that truth may sometimes cost too 
much, the common law recognises a specific list of privileges. This list has been 
modified by statute.  
 
[77] … Each category reflects a different form of public policy and, in that sense, 
represents a "public interest". However, each is a distinct category with its own 
disparate incidents. 

 
Division 4.5 does not prohibit the tender of evidence of counselling communications, 
but it is clearly aimed at making it more difficult than is the case now to tender it. The 
effect on both the prosecution and the accused could be very significant. This will be 
illustrated by an example. 
 
Suppose that with a few days of an sexual offence having occurred as alleged by the 
prosecution, the complainant (the alleged victim) makes a statement to a counsellor in 
which the complainant gives an account of what occurred between her and the 
accused. (Of course, these provisions are gender-neutral. Generally the complainant 
is a female, but this is much less true in respect of child sexual offences.) 
 
The effect of this immunity on the prosecution 
 
This version of events given in this statement could be of great evidential value to the 
prosecution. 
 
• If the statement is made when the events asserted to exist are fresh in the mind of 

the complainant, the prosecution can tender the evidence of the statement as 
evidence to prove that the events occurred. The evidence has a hearsay quality, 
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but the rule excluding such evidence (Evidence Act 1995, s 59) is displaced here 
by s 66(2) of the Act (assuming that the complainant will also give oral evidence). 
Evidence of a statement made when the events are fresh, etc has a high probative 
value. In Graham v The Queen (1998) 195 CLR 606 at 608, Gaudron, Gummow 
and Hayne JJ said: 

 
the exception created by s 66 should be limited in its application to those cases 
where the tender of the earlier statement is likely to add to the useful material 
before the court. If a witness claims to have a vivid recollection of events when 
called to give evidence, permitting the tender of some earlier statement made 
well after the events (but while they were, in the view of the witness or the 
court, still vivid) adds little useful to the material before the court. By contrast, 
to permit the tender of a statement made at the time of (or very soon after) 
events in question may well be useful. Such a statement may give the best 
available account of what the witness knows of the events. {Emphasis added.] 

 
Moreover, evidence of a statement adduced under section 66 has evidential value in 
another respect. It is evidence that bolsters the credibility of the complainant, because 
it shows that she has been consistent in her accounts of what happened, and thus she 
can be said to be more believable in what she says in evidence in the witness box. 
(The credibility rule in section 102 of the Act does not prohibit such a use of the 
evidence.) 
 
Thus, these kinds of statements made out of court when the events are fresh in the 
mind of the complainant are of critical significance to the prosecution. 
 
• If the statement is not made when the events asserted to exist are fresh in the mind 

of the complainant, the prosecution may still tender the evidence of the statement 
as a prior consistent statement if the accused takes a certain line in the 
presentation of his case. That is, assuming that in oral evidence the complainant 
gives an account to the same effect as that given to the counsellor, the evidence of 
what was said to the counsellor - being prior to the trial, and consistent with the 
complainant's evidence at trial - will be admissible if either  

 
(a) evidence of a prior inconsistent statement of the complainant has been admitted 
(paragraph 108(3)(a) of the Evidence Act 1995); or  
 
(b) it is or will be suggested (by the accused) that evidence given by the witness 
has been fabricated or re-constructed or is the result of a suggestion (paragraph 
108(3)(b) of the Evidence Act 1995). 
 

The court must give leave to adduce the evidence of the prior consistent statement.  
 
Situation (a) may arise quite frequently. A complainant will generally give a number 
of accounts of what happened, and very often there is some variation between them, 
often as to details that are peripheral to the central events. Where there is an 
inconsistency between the account given in court by the complainant, and something 
she said to someone,(or simply recorded for her own purposes in say a diary), then 
that earlier statement is a prior (to the trial) statement inconsistent with the 
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complainant's evidence at trial. We note below how the accused can make an 
evidential use of a prior inconsistent statement.  
 
Where the accused relies on such evidence, the prosecution can then invoke 
paragraph 108(3)(a) to adduce evidence of any prior consistent statement. This 
evidence can then be used in two ways. First, it is evidence that the facts are as 
asserted by the complainant in the statement. This use of the evidence for a hearsay 
purpose is possible because of section 60 of the Evidence Act, and this section applies 
even if the statement was not made when the events were fresh in the mind of the 
complainant. Given that the statement is made prior to the trial, the jury may attach 
more weight to it than to the evidence the complainant gives in the witness box. 
Secondly, it is evidence that bolsters the credibility of the complainant because it 
shows that she has been consistent in her accounts of what happened.  
 
Situation (b) may perhaps arise less frequently. It is tactically dangerous for the 
accused to attack the evidence of the complainant as having been fabricated or re-
constructed, or is the result of a suggestion. When such an attack is made, the 
prosecution can then invoke paragraph 108(3)(b) to adduce evidence of any prior 
consistent statement. 
 
Taking both dot points together, the effect of Division 4.5 will be that where the prior 
consistent statement has been made to a counsellor, it cannot be tendered by the 
prosecution unless the trial judge makes the complicated judgment required to be 
made by Division 4.5. Clearly, the object of these provisions is to make it much less 
likely - (that is, than is now the case under the law as it applies generally to the 
conduct of trials) - that evidence of the statement will be adduced on the trial. Where 
the evidence is excluded, there is a denial of a fair trial to the prosecution. 
 
The effect of this immunity on the accused 
 
This version of events given by a complainant to a counsellor could be of great 
evidential value to the defence. 
 
• The accused can tender the statement under section 66 as evidence of the truth of 

what was asserted in the statement to be the facts. Of course, the accused will 
only do this where the account given helps his case. This is, however, often the 
case. 

 
• Where that statement is inconsistent with the account given by the complainant in 

the witness box, (which is often the case where the accused tenders the evidence), 
the accused can also make use of it to undermine the credibility of the 
complainant, because it shows that she has been inconsistent in her accounts of 
what happened, and thus she can be said to be less believable in what she says in 
evidence in the witness box. 

 
Overall, access to evidence of a version of events given by a complainant to a 
counsellor will probably be of greater evidential value to the defence than it is to the 
prosecution. At trial, there is often a straightforward conflict between the versions of 
the facts given by the complainant on the one hand, and the accused on the other. 
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Often the only way the accused can support his version is by pointing to other 
versions of the facts given out of court by the complainant. 
 
The effect of Division 4.5 will be that where the prior statement has been made to a 
counsellor it cannot be tendered by the accused unless the trial judge makes the 
complicated judgment required to be made by Division 4.5. Clearly, the object of 
these provisions is to make it much less likely evidence of the statement will be 
adduced on the trial. Where the evidence is excluded, it may be argued that there is a 
denial of a fair trial to the accused. 
 
More particular rights issues 
 
• Subsection 55(1) provides: 
 

55(1) For this division, a protected confidence is a counselling communication 
made by, to or about a victim of a sexual offence (the counselled person). 

 
It may be argued that the use of the word "victim" is problematic in relation to a 
proceeding the point of which is often to establish whether there is a victim. There 
have been instances where a sexual offence trial was aborted because the prosecutor 
referred to the complainant as a victim. In the way courts deal with the alleged victim 
on a trial, she (or he) is referred to as the complainant. For proposed new Division 4.5 
of the Evidence (Miscellaneous Provisions) Act 1991, the term victim is used, and it 
is defined in subsection 55(5) to mean: "a person against whom the sexual offence 
was, or is alleged to have been, committed". 
 
The Committee appreciates that the jury will not be present at the kind of proceeding 
required to be employed by Division 4.5 when the trial judge must assess whether to 
admit evidence of a protected confidence. There is however a risk that a lawyer, or 
even the trial judge, who uses the term victim in the course of that proceeding, will 
inadvertently use that term on the resumption of the trial. The result may well be that 
the trial would then be stopped. 
 
• It is noted that there is a complete prohibition on the disclosure of protected 

confidences in preliminary criminal proceedings (proposed new section 57). This 
may have a more restrictive effect on the prosecution than the accused. 

 
• On the other hand, the accused may be at a greater disadvantage in terms of 

satisfying the trial judge that he has a legitimate forensic purpose for seeking the 
leave of the trial judge to have the evidence of the protected confidence adduced: 
see proposed new section 60. In relation to most protected confidences, the 
accused will not have access to the evidence, whereas the prosecution will. 

 
• The provisions governing how the preliminary examination is to be conducted 

(proposed new section 61) raise a number of rights issues. In brief: 
 

- The use of inquisitive powers by the trial judge, in the context of a criminal 
trial, could give rise to a perception on the part of the accused, or of the 
complainant, that the judge is biased. The decisions made by the judge will, 
in the end, assist one party more than another, and the losing party may think 
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that the judge's choice determined the outcome. This is a problem with any 
kind of inquisitorial role, but it is particularly significant where the exercise 
of the discretion can have such a strong bearing on whether evidence 
probative of guilt or innocence is admitted or not. 

 
- Paragraph 61(5)(a) is another closed court provision; see above. 

 
- Conferral of judicial power (by paragraph 61(5)(b)to exclude the accused 

from a part of a trial to determine his guilt or innocence is a very unusual 
power, and one that arguably contradicts a fundamental principle of a fair 
trial. 

 
- Paragraph 62(3)(d) stipulates that in assessing where the public interest in 

disclosure of the protected confidence lies, the trial judge must consider 
"whether the evidence will have a substantial probative value to a fact in 
issue and whether other evidence of similar or greater probative value is 
available about the matters to which the evidence relates". The fair trial issue 
involved in requiring an accused to show that evidence probative of 
innocence must have some substantial relevance has been noted above. The 
additional problem here is that it will be difficult for the trial judge to make 
the judgement required without considering all the other evidence adduced 
or to be adduced on the trial that points to the guilt or innocence of the 
accused. It is axiomatic that an item of evidence, when considered in the 
context of all the other evidence in the case, takes on greater significance 
than when considered in isolation. In these circumstances, its probative 
value is increased and the argument for exclusion becomes weaker; (adapted 
from R v Burrell [2001] NSWSC 120 para [8](7)). At the least, a trial judge 
may need to reconsider the decision he or she makes under subsection 62(1) 
at later stages of the trial as more evidence is adduced by the prosecution or 
by the accused. 

 
The Committee has noted that significant and widely defined categories of evidence 
are excluded from the operation of Division 4.5; see proposed new sections 65 and 
66. 
 
The Committee’s concluding comment 
 
The Committee notes that the provisions of Division 4.5 derive from 
recommendations of the Model Criminal Code Officers Committee (MCCOC) report, 
Sexual Offences Against the Person. 
 
That report makes no reference, however, to the very different regime for the 
admissibility of evidence of out of court statements as is provided for in the Evidence 
Act 1995. Under this Act, such statements are more easily admissible as evidence of 
the truth of what is asserted in them. This makes the fair trial issues much more acute. 
 
In addition, there are a number of quite acute rights issues arising from Division 4.5. 
 
The Committee draws these matters to the attention of the Assembly. 
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The mens rea (guilty mind) required to establish the commission of a sexual 
offence where lack of consent is an ultimate fact in issue 
 
An example of a sexual offence is that found in section 54 of the Crimes Act 1900. 
 

Sexual intercourse without consent 
 
54(1) A person who engages in sexual intercourse with another person without the 
consent of that other person and who knows that that other person does not 
consent, or who is reckless as to whether that other person consents, to the sexual 
intercourse is guilty of an offence punishable, on conviction, by imprisonment for 
12 years. 

 
The case of Morgan [1976] AC 182 affirmed a principle the application of which in 
relation to section 54 leads to the result that a person could not be convicted if the 
jury considered that it was a reasonable possibility that the accused had an honest 
belief that the complainant consented. Such a result is controversial, and various 
reforms to the basic principle have been suggested. Before noting these, a little more 
needs to be said about this principle works. 
 
The mental element in section 54 is that the accused was aware that the complainant 
was not consenting. However, the test is applied having regard to the alternative that 
the accused is guilty if he was reckless as to the complainant was consenting. In R v 
Zorad [1979[ 2 NSWLR 764 at 773, Street CJ approved of this instruction to the jury: 
 

"The Crown must prove, in this charge of attempted rape, the intention of the 
accused to penetrate the prosecutrix without her consent. Although I will give you 
this direction later when dealing with the charge of rape, it is fitting that I should 
also mention it here for more particularity. To prove this intention, the Crown 
must prove that, when he made the attempt to penetrate, either he was aware that 
the woman was not consenting, or he realised she might not be consenting and he 
was determined to have intercourse with her whether she was consenting or not." 

 
This reflects what may be called the subjective approach to determining whether the 
defendant was reckless. That is, D is not guilty "unless he had adverted to the 
possibility that the complainant might not be consenting but continued to have 
intercourse nonetheless": T O'Malley, Sexual Offences: Law Policy and Punishment 
(Dublin, 1996) at 59. 
 
Proposed new 73 goes a little way in the direction of easing proof of lack of consent. 
It provides: 
 

73 Directions about mistaken belief about consent 
 
In a sexual offence proceeding, the judge must, in a relevant case, direct the jury 
that, in deciding whether the accused person was under a mistaken belief that a 
person consented to a sexual act, the jury may consider whether the belief was 
reasonable in the circumstances. 
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This based on a recommendation in the Model Criminal Code Officers Committee 
(MCCOC) report, Sexual Offences Against the Person. The Discussion Paper (1996, 
p 188) notes that the recommended direction "codifies the principle as stated in 
Morgan [1976] AC 182 that the reasonableness of the accused's honest belief in 
consent is a relevant consideration". 
 
A provision such as proposed new 73 will enable trial judges to instruct juries that in 
ascertaining whether D might have adverted to the question whether the complainant 
was consenting, they may have regard to how a reasonable person would have 
assessed the situation. This was always the common law. That is, juries could be told 
that the reasonableness of the accused's belief may be taken into account in assessing 
its honesty. 
 
A rights perspective 
 
One view is that the requirement to give a the direction in every relevant case will 
complicate the trial (and thus impinge on its fairness). On this view, a trial judge 
should not be obliged to give such an instruction. Sir Harry Gibbs, a former Chief 
Justice of Australia, is of the view that it is "undesirable to make mandatory particular 
directions that have to be given to a jury. A summing up should be related to the facts 
of the particular case and the inclusion of mandatory provisions which have no real 
relationship to the particular facts may cause confusion and unfairness to the 
accused": quoted in MCCOC, Sexual Offences Against the Person at 265; (an ACT 
Criminal Law Consultative Committee agreed with this view.)  
 
This general sentiment has been stated by many appeal court judges in recent times. 
The nature and number of the directions that must be given by a trial judge on a 
sexual offence trial are now such that some juries may become so confused that they 
will acquit because they think they are bound to do so, or that the trial judge may 
make a mistake of law, thus giving rise to an appeal by a defendant when convicted. 
(Mistakes of this kind by a trial judge is often a successful ground of appeal.) It is to 
be noted that section 73 will apply whether or not the prosecution request the 
direction, so that if it is not given, the defendant can allege error of law; see T 
O'Malley, Sexual Offences: Law Policy and Punishment (Dublin, 1996) at 61. 
 
Another view is that the law is too generous to an accused, and fails to take account 
of the interests and rights of the complainant (who is mostly, but not invariably) a 
female. Some Canadian judges have tied this critique to a rights approach. In R v 
Park [1995] 2 SCR 836 at para 51, L'Heureux-Dubé J said: 
 

the common law governing the mens rea of sexual assault must be approached 
having regard to, inter alia, s. 15 of the Charter. … this Court must strive to ensure 
that criminal law is responsive to women's realities, rather than a vehicle for the 
perpetuation of historic repression and disadvantage. A doctor who operates in the 
absence of the patient's informed and communicated consent risks being charged 
with assault. Awareness of, or recklessness or wilful blindness to, the absence of 
that communication is culpable in such situations. I see no reason why an accused 
charged with sexual assault should not be held to an identical standard. 

 
Subsection 15(1) of the Canadian Charter of Rights provides: 
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15(1) Every individual is equal before and under the law and has the right to the 
equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, colour, 
religion, sex, age or mental or physical disability. 

 
More particularly, it was held that before any defence of honest and reasonable 
mistake can be left with a jury, it must have an "air of reality". The "air of reality" test 
is a legal threshold, not a factual one. The trial judge must determine if the evidence 
put forward is such that, if believed, a reasonable jury properly charged could have 
acquitted. Essentially, for there to be an "air of reality" to the defence of honest but 
mistaken belief in consent, the totality of the evidence for the accused must be 
reasonably and realistically capable of supporting that defence. Although there is not, 
strictly speaking, a requirement that the evidence be corroborated, that evidence must 
amount to something more than a bare assertion. There must be some support for it in 
the circumstances. 
 
In justification for this approach, L'Heureux-Dubé J reasoned that in reinforcing the 
view that sexual activity is consensual in the absence of communicated non-consent, 
the current common law approach to the mens rea of sexual assault may perpetuate 
social stereotypes that have historically victimized women and undermined their 
equal right to bodily integrity and human dignity. The primary concern animating and 
underlying the present offence of sexual assault is the belief that women have an 
inherent right to exercise full control over their own bodies, and to engage only in 
sexual activity that they wish to engage in. The criminal law must be responsive to 
women's realities, rather than a vehicle for the perpetuation of historic repression and 
disadvantage.  
 
Adoption of the approach advocated by L'Heureux-Dubé J would require that a 
particular offence of sexual assault be re-defined so that it was strictly a matter of 
defence that the accused had an honest mistake. At present, under Morgan, an 
accused who adduces evidence of having made a mistake (given that the complainant 
has given evidence that she did not consent) is simply denying the element of mens 
rea, and it is the prosecution that must show that mistake is not a reasonable 
possibility. 
 
There have been many and various proposals to replace the Morgan doctrine with 
some provision that would make it more difficult for an accused to rely on evidence 
that he believed that the complainant had consented. See J Temkin, Rape and the 
Legal Process (2002) 176-177. 
 
The Committee’s concluding comment 
 
Proposed new section 73 makes little if any change to the law and is based on a 
recommendation of the Model Criminal Code Officers Committee (MCCOC), in its 
report, Sexual Offences Against the Person. 
 
The Committee has pointed to two kinds of criticism of this kind of provision, and 
draws these matters to the attention of the Assembly. 
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INTERSTATE AGREEMENTS 
 
There is no matter for comment in this report. 
 
REGULATORY IMPACT STATEMENTS 
 
There is no matter for comment in this report. 
 
GOVERNMENT RESPONSES 
 
The Committee has received a response in relation to comments from: 
 
• The Attorney-General, undated, in relation to comments in Scrutiny Report No. 

34 regarding Disallowable Instrument DI2003-65 being the Victims of Crime – 
Appointment of Victims of Crime Coordinator 2003 made under the Victims of 
Crime Act 1994. 

 
• The Attorney-General, undated, in relation to comments in Scrutiny Report No. 

34 regarding Disallowable Instrument DI2003-81 being the Victims of Crime 
Appointment to Victims Assistance Board 2003 (No 1) made under the Victims 
of Crime Act 1994 and section 9 (1) (b) and (d) of the Victims of Crime 
Regulations 2000. 

 
The Committee thanks the Attorney-General for his helpful response. 
 
 
 
 
 
Bill Stefaniak MLA 
Chair 
 
     August 2003 
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